
1Hudson River-Black River Regulating District, 101 FERC ¶ ______ (Great
Sacandaga Lake Project No. 12252).    Conklingville Dam and Great Sacandaga Lake,
which it impounds, are owned by the State of New York and managed by the District. 
The District is a state agency which was organized in 1922 pursuant to Article VII-A of
the Conservation Law of the New York State Code (N.Y. Envtl. Conser. Law § 15-2101
et seq.).  It is authorized to plan, finance, build, operate and maintain various storage
reservoirs in the State, including Great Sacandaga Lake.  

2Erie Boulevard Hydropower, LP, 101 FERC ¶  ______ (E.J. West Project No.
2318).    

3101 FERC ¶ _______(Stewarts Bridge Project No. 2047); 101 FERC ¶ _______
(continued...)

100 FERC ¶  61, 321
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood, III, Chairman;
     William L. Massey, Linda Breathitt,
     And Nora Mead Brownell.

Erie Boulevard Hydropower, L.P. Project Nos. 2047-004, 2047-011, 2318-002,
2318-011, 2482-014, 2482-029,
2554-003, and 2554-012

Hudson River-Black River Project No.    12252-000
    Regulating District

ORDER APPROVING OFFER OF SETTLEMENT

(Issued September 25, 2002)

1. In this order, the Commission approves an Offer of Settlement on the relicensing
of several hydroelectric projects in New York's upper Hudson River Basin.  We are
simultaneously issuing: (1) an original license to the Hudson River-Black River
Regulating District (District) for the previously unlicensed dam and reservoir
components (Conklingville Dam and Great Sacandaga Lake) of a unit of hydropower
development;1 (2) a new license to Erie Boulevard Hydropower, LP (Erie) for the
powerhouse and generating facilities at that same unit of development;2  and (3) three
new licenses to Erie for other projects located downstream of that unit of development on
the Sacandaga River or Hudson River.3
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3(...continued)
(Hudson River Project No. 2482); and 101 FERC ¶ ______ (Feeder Dam Project No.
2554).

416 U.S.C. §§ 791a-825r, as amended.

516 U.S.C. § 797(e), 808.

2. These orders are in the public interest because they comprehensively resolve
several longstanding license proceedings in a manner that preserves the benefits of
hydroelectric generation while providing enhancements to the existing aquatic and
terrestrial environments, recreation, and cultural resources other resources affected by the
projects, and bring under license for the first time all components of the unit of
hydropower development that includes Conklingville Dam, Great Sacandaga Lake, and
the associated hydroelectric generating facilities, as required by the Federal Power Act
(FPA).4  We find therefore that this order and the individual license orders, with the
conditions attached thereto, will serve the public interest because they are best adapted to
the comprehensive development of the Upper Hudson River and Sacandaga River
Basins.

BACKGROUND 

3. Niagara Mohawk Power Corporation (Niagara Mohawk) filed applications for
new licenses, pursuant to Sections 4(e) and 15 of the FPA,5 authorizing the continued
operation and maintenance of four projects.  Listed in order from upstream to
downstream, the projects are:

o E.J. West, located at River Mile (RM) 6 on the Sacandaga River above its
confluence with the Hudson River;

o Stewart's Bridge Project No. 2047, located at RM 3 on the Sacandaga
River;

o Hudson River Project No. 2482, consisting of the Spier Falls development
at RM 212 of the Hudson River and the Sherman Island development at
RM 209 of the Hudson River; and
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6Niagara Mohawk was issued original licenses for Stewarts Bridge in 1950 (9
FPC 896), E.J. West in 1963 (29 FPC 1290),  and Hudson River in 1968 (40 FPC 185).  
Moreau Manufacturing Corporation (Moreau), a subsidiary of Niagara Mohawk, was
issued an original license for Feeder Dam in 1968 (40 FPC 201).   The original licenses
for E.J. West, Hudson River, and Feeder Dam expired on December 31, 1993. 
Applications for new licenses for these projects were filed on December 13, 18, and 20,
1991, respectively.  The original license for Stewarts Bridge expired on July 1, 2000; the
application for a new license was filed on June 23, 1998.

7See letter to Niagara Mohawk dated August 27, 1992 from the Director, Division
of Project Review, Office of Hydropower Licensing.  A "project" is defined in section
3(11) of the FPA, 16 U.S.C. § 796(3)(11), as "a complete unit of development, consisting
of all dams, powerhouses, impoundments, water rights, and lands which are used in
connection with such unit."  The complete unit of development must be licensed, but the
Commission is not required to place all parts of the unit of development under a single
license.  For ownership or other reasons, the Commission can license different parts of a
complete unit of development in different licenses.  See, e.g., Orange and Rockland
Utilities, 44 FERC ¶ 61,235 n.30 (1988);  Susquehanna Power Co., 32 FPC 826 (1964);
Finch, Pruyn, & Co., 33 FPC 321 (1965); Niagara Mohawk Power Co., 40 FPC 185
(1968); Pacific Gas and Electric Company, 52 FPC 1898 (1974).

o Feeder Dam Project No. 2554, located at RM 203 on the Hudson River.6 
4.   The District's operation of Great Sacandaga Lake controls flows through the E.J.
West generating facilities and the Sacandaga River downstream through its confluence
with the Hudson River.  The District's operations also impact flows in the Hudson River
downstream of its confluence with the Sacandaga River, but to a lesser degree.

5. The original license for E.J. West included only the powerhouse and generating
facilities.  Niagara Mohawk's new license application initially proposed to license only
the facilities already licensed.  The Commission however determined that Conklingville
Dam and Great Sacandaga Lake are included in the "unit of development" with the E.J.
West generating facilities and must therefore be licensed.7  On April 14, 1993, Niagara
Mohawk filed an amendment to its license application for the E.J. West Project to
include Conklingville Dam and Great Sacandaga Lake.
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858 Fed. Reg. 62,337 (November 26, 1993).

9Timely motions to intervene were filed by the Adirondack Park Agency; Town of
Hadley and County of Saratoga, New York; County of Fulton, New York; Great
Sacandaga Lake Association; Great Sacandaga Lake Fisheries Federation, Inc.; New
York State Department of Environmental Conservation; Adirondack Mountain Club;
U.S. Department of the Interior; New York Rivers United, on behalf of itself and
American Whitewater, Natural Heritage Institute, and Trout Unlimited; Sacandaga
Marine, Inc.; Adirondack Board Sailing Club; Finch, Pruyn, and Company; the District;
Day Country Store; Adirondack Hydro Development Company; New York State Electric
and Gas Company; Fort Miller Associates; Curtis Palmer Hydroelectric Company, L.P.;
J. Andrews; Frank Wozniak; and Fourth Branch Associates.  A timely request to
intervene was filed by Mr. Donal O'Leary on March 6, 1992, but the request was not
accompanied by a certificate of service, as required by 18 C.F.R. § 385.2010(h).  The
record does not indicate that Mr. O'Leary subsequently participated in this proceeding. 
His request to intervene is therefore denied.  A late motion to intervene in Project No.
2318-011 was filed on June 3, 2002 by the Adirondack Council.  That motion was
granted by a Secretary's notice issued on September 17, 2002.

10See  Niagara Mohawk Power Corp. and Erie Boulevard Hydropower, LP, 88
FERC ¶ 62,082 (1999), aff'd, 90 FERC ¶ 61,148 (2000).   The 1999 order also
transferred the license for the Feeder Dam project from Moreau to Niagara Mohawk.

11The July 3, 2001 amendment added two tables pertaining to storage operations
that had been inadvertently omitted from Section 3, which pertains to operation of Great

(continued...)

6. Public notice of the E.J. West application as amended, requesting comments and
motions to intervene, was issued on November 10, 1993.8  Many entities filed motions to
intervene.9

7. In 1999, the four projects Niagara Mohawk projects were transferred to Erie,
which became the relicense applicant for the projects.10

8. On April 12, 2000, as amended on July 30, 2001, Erie amended its relicense
applications by filing a Settlement Offer dated March 27, 2000 covering all four 
applications.11  The Settlement Offer, which is signed by most of the parties to the
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11(...continued)
Sacandaga Lake.  Erie's revision was filed after consultation with the District, NYSDEC,
Saratoga and Fulton Counties, and the Fisheries Federation.   No party filed comments in
response to the revisions.  

12The signatories are Erie, the District, New York State Department of
Environmental Conservation, Adirondack Park Agency, U.S. Department of the Interior,
Adirondack Board Sailing Club, Adirondack Council, Adirondack Mountain Club
(ADK), Adirondack River Outfitters Inc., American Rivers, American Whitewater, the
Association for the Protection of the Adirondacks, Feeder Canal Alliance, Fulton
County, Glens Falls Chapter of the ADK, Great Sacandaga Lake Association, Great
Sacandaga Lake Fisheries Federation, Great Sacandaga Lake Marinas, Hudson River
Rafting Company, Inc, International Paper Co. (IPC), National Park Service, National
Audubon Society, New York Rivers United,  New York State Conservation Council,
Inc., Niagara Mohawk, Sacandaga Outdoor Center, Saratoga County, Town of Hadley,
New York, New York Council of Trout Unlimited, U.S. Fish and Wildlife Service, and
W.I.L.D.W.A.T.E.R.S.

IPC signed the Settlement Offer in its capacity as a co-licensee with Curtis/Palmer
Hydroelectric Co., L.P. for the Curtis/Palmer Falls Hydroelectric Project No. 2609.  That
license was later transferred to Curtis/Palmer as sole licensee.  Curtis/Palmer executed a
signature page, which was filed with the Commission on August 14, 2002.

13Public notice requesting comments and interventions was issued on May 2,
2001. 66 Fed. Reg. 23,251-252 (May 5, 2001).   A timely motion to intervene and protest
was filed by Paul Nolan.

relicense proceedings,12 contains revised and additional environmental measures. 
Comments on the Settlement Offer were filed by Adirondack Hydro Development
Corporation (AHDC) and the Mercer Companies, Inc. (Mercer).  Erie filed reply
comments to AHDC and Mercer.

9. Also on April 12, 2000,  Erie and the District filed an amendment to the E.J. West
application to add the District as a co-applicant.  The amendment requested issuance of
separate licenses under separate project numbers for Erie (the powerhouse and generating
facilities) and for the District (Great Sacandaga Lake and Conklingville Dam).13  This
request is being granted and a license is being issued to the District for the Great
Sacandaga Lake Project No. 12252.
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14Protests were filed by Erie,  Interior, ADK, Curtis/Palmer Hydroelectric Co.,
L.P., NYSDEC, Saratoga County, New York Rivers United, and American Rivers. 
Comments were also filed by AHDC and the Great Sacandaga Lake Fisheries Federation,
Inc.  Erie also filed on January 16, 2002, a motion for an order finding Great Sacandaga
Lake and Conklingville Dam to be jurisdictional, to which the District responded in
opposition on February 14, 2002.

1518 C.F.R. § 385.216(b)(2).

10. On April 14 and 15, 2000, the Commission issued notices that the four license
applications, as amended by the Settlement Offer, were ready for environmental analysis.
On May 16, 2001, the Commission issued a Draft Environmental Impact Statement 
(Draft EIS) on all four applications, including the District's facilities.  Comments on the
Draft EIS were filed by Erie, the District, the New York Department of Environmental
Conservation (NYSDEC), the U.S. Department of the Interior (Interior), the U.S.
Environmental Protection Agency (EPA), Adirondack Mountain Club (ADK), Saratoga
County, and AHDC.

11. On August 27, 2001, the District filed a notice of withdrawal of its application for
a license.  The District stated that it supports the Settlement Offer and issuance of a
license to Erie for the powerhouse and generating facilities.  Many parties timely filed
protests.14  Under our regulations, the timely protests render the District's withdrawal
ineffective until the Commission issues an order accepting the withdrawal.15 

12. The Final EIS was issued on November 30, 2001.  The EIS contains background
information, analysis of impacts, and the basis for a finding of no significant impact on
the environment.  Comments on the final EIS were filed by AHDC, NYSDEC, and EPA 
These comments have been considered in the preparation of this order.

13. On February 8, 2002, the Commission staff transmitted to the parties draft license
articles for the Great Sacanadaga Lake Project.  A public meeting to discuss the draft
articles was held at NYSDEC's offices on March 12, 2002.  Comments on the draft
articles were filed by Erie, NYSDEC, and the District on March 4, April 11, and April
12, 2002, respectively.  The comments express concerns about certain of the draft articles
and request modification or deletion of some of them from any license issued for the
Great Sacandaga Lake Project.  These comments have also been taken into account in
determining the appropriate conditions for the licenses.

PROCEDURAL MATTER
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1618 C.F.R. § 16.9)(c).

17See Niagara Mohawk Power Corp. and Erie Boulevard Hydropower, L.P., 90
FERC ¶ 61,148 (2000).

18The gross storage capacity of Great Sacandaga Lake is 865,000 acre-feet.

14.  In his motion protest filed July 2, 2001, Mr. Nolan asserts that the FPA does not
permit the Commission to waive its regulations with respect to filing of amendments to
applications for new licenses16 in order to accept for filing the Settlement Offer and to
add the District as a co-license applicant for the Great Sacandaga Lake/E.J. West unit of
development.  He argues that the Commission should instead have either stayed the
proceedings in order to allow the District time to obtain legislation that would obviate its
concerns regarding the prospect of becoming licensee, or terminate the proceedings and
begin a new round of relicensing competition.  These same arguments have been
previously made and rejected in other proceedings.17  There is no need to revisit the
matter here.   

DESCRIPTION OF PROJECTS

Great Sacandaga Lake Project No. 12252

15. The Conklingville Dam impounds 25,940-acre Great Sacandaga Lake.  The dam
and lake are located in Saratoga, Fulton, and Hamilton Counties, New York.  The dam
and lake, which are located entirely within the boundaries of New York's Adirondack
State Park, were constructed by New York to provide flood control and summer flow
augmentation for communities bordering the Hudson River below the Sacandaga River
confluence.  Releases from the dam, which was completed in 1930, control inflow to the
E.J. West Project No. 2318 powerhouse.  The lake contains substantial storage capacity18

and its operating regime affects, in addition to E.J. West and the natural resources
associated with the lake, hydroelectric projects and other industrial facilities,
municipalities, and natural resources downstream on the Sacandaga River and below the
confluence of the Hudson and Sacandaga Rivers.

16. The Great Sacandaga Lake Project includes: (1) a concrete canal; (2) the 1,100-
foot-long- and 100-foot-high earth fill and concrete Conklingville Dam with an outlet
consisting of two spillways and spillway weir; and (3) Great Sacandaga Lake.

E.J. West Project No. 2318
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19At Hudson RM 218, below the confluence of the Sacandaga and Hudson Rivers
and above the Hudson River Project, is the 58.8 MW Curtis/Palmer Falls Project No.
2609, licensed to Curtis/Palmer Hydroelectric Associates, L.P. and International Paper
Company, and that Project No. 2609 was issued a new license on April 27, 2000, 91

(continued...)

17. The E.J. West Project, located at Conklingville Dam, and as currently licensed to
Erie includes: (1) an intake structure; (2) four 600-foot concrete penstocks; and (3) a
concrete masonry powerhouse containing two 14,000 horsepower turbines, each
connected to a generator with a rated capacity of 10,000 kilowatts.  There is no bypassed
reach.

18. Erie operates E.J. West operates in a limited peaking mode, using water released
on a daily basis by the District from the Great Sacandaga Lake.  Erie determines the
timing of the releases within each 24-hour period.  Water discharged from the
powerhouse is released directly into the backwater of the Stewarts Bridge Project
reservoir. 

Stewarts Bridge Project No. 2047

19. The Stewarts Bridge project is located at approximately River Mile (RM) 3 of the
Sacandaga River above its confluence with the Hudson River in Saratoga, Fulton, and
Hamilton Counties, New York.  It includes: (1) a 1650-foot-long by 112-foot-high
earthen dam with a concrete gated spillway; (2) a gated intake structure; (3) an
impoundment with a 480-acre surface area; (4) a 216-foot-long steel penstock; and (5) a
powerhouse with one turbine/generator unit with a rated capacity of 30,000 kW.

20. The headwaters of the Stewarts Bridge reservoir extend upriver to the tailwaters
of the E.J. West Project.  Stewarts Bridge currently operates as a peaking facility in
tandem with E.J. West.

Hudson River Project No. 2482

21. The Hudson River Project consists of  two developments on the Hudson River
south of its confluence with the Sacandaga River, the Spier Falls development at RM 212
and the Sherman Island development at RM 209.  Both developments are located in
Warren and Saratoga Counties, New York.  Spier Falls and Sherman Island are operated
in a peaking mode in tandem.19
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19(...continued)
FERC ¶ 61,211.

20All of the projects are described in greater detail in the individual license orders.

22. The Spier Falls development includes: (1) three concrete gravity dams measuring
52, 553, and 306 feet in length with spillways and a maximum height of 145 feet; (2) a
reservoir with a 638-acre surface area; (3) a forebay canal; (4) two intake structures; (5)
two penstocks; and (6) a powerhouse containing two turbine/generators with rated
capacities of 7,300 kW and 43,200 kW, respectively.  There is no bypassed reach.  Water
is discharged from the powerhouse directly into the backwater of the Sherman Island
reservoir. 

23. The Sherman Island Development includes: (1) a 949-foot-long buttressed and
gravity dam with a spillway and with a maximum height of 38 feet at the spillway section
and 67 feet at the non-overflow section; (2) a reservoir with a 305 acre surface area; (3) a
forebay; (4) an intake structure with a power canal and 15 penstocks; and (5) a
powerhouse with four turbine/generators with installed capacities of 7,200 kW each. 
There is a 4,000 foot bypassed reach between the dam and the powerhouse.  Water from
the powerhouse is discharged directly into the backwater of the Feeder Dam reservoir.

Feeder Dam Project No. 2554

24. The Feeder Dam Project consists of (1): a 21-foot-high, 615-foot-long dam;  (2) a
71-acre impoundment;  (3) a powerhouse containing five generating units with a
combined authorized installed capacity of 6.0 MW; and (4) appurtenant facilities.  There
is no bypassed reach.20

OFFER OF SETTLEMENT

25. The Settlement Offer is a comprehensive agreement covering all four licensed
projects and the Great Sacandaga Lake Project.  Section 1, which is not intended to be
included in the licenses, recites the understanding of the signatories with respect to
various matters such as purpose and goals, enforceability, matters not addressed by the
Settlement Offer, rights of withdrawal, and consistency of their arrangements and
agreements with the New York Constitution as it affects lands and waters of the
Adirondack State Park.



Project Nos. 2047-004, et al. - 10 -

20020925-3096 Received by FERC OSEC 09/25/2002 in Docket#: P-2047-004

21See Settlement Offer Sections 2.12, 4.2, and 4.3.  Erie has also agreed to make
certain improvements to an informal roadside overlook area owned by Saratoga County
which the parties intend not to be included in the license.  Accordingly, the E.J. West
license contains no requirements with respect to this undertaking.

22See Settlement Offer Sections 5.1, 5.2, 5.3, 5.4.1, 5.4.2, 5.5.1 through 5.5.1.5
and Table 5.5.1-1.

26. Section 2 states the general agreements of the parties with respect to certain
license conditions and related matters.  These agreements address such matters as
implementation schedules, fishway prescriptions, dispute resolution, reopeners and
license amendments, and the responsibilities of Erie and the District with respect to
implementation of the project-specific substantive provisions of Settlement Offer
Sections 3-7.

27. Section 3 addresses the operation of Great Sacandaga Lake.  Section 3 establishes
an operating plan based on maintaining certain maximum and minimum elevations for
the lake and lake level curves intended to reconcile various goals in addition to flood
control, such as reducing winter drawdowns; providing flows for water quality and fish
habitat in the Hudson River; increasing lake elevations for fall recreation, minimizing
energy losses to hydroelectric projects, enhancing whitewater recreation on the
Sacandaga River, and providing base flows in the Sacandaga River. 

28. Section 4 contains provisions specific to the E.J. West Project.  These include
development of a flow and water level monitoring plan applicable to all the Erie projects
covered by the Settlement Offer, measures to prevent fish from entering the project
turbines, and a canoe portage trail linking Great Sacandaga Lake with the tailwaters of
the Stewarts Bridge reservoir.21

29. Section 5 contains provisions specific to the Stewarts Bridge Project.  These
include the flow and water level monitoring plan, limits on impoundment fluctuations
and schedules for base flows immediately below the Stewarts Bridge to protect aquatic
resources, installation of trash racks overlays in 2008 to protect against entrainment of
resident fish into the project turbines, safe downstream pass through modifications to one
of the project gates, daily and weekend releases of water for whitewater boating during
the summer, and various improvements to existing recreational facilities.22

30. Section 6 contains the provisions specific to the Hudson River Project.   These
include the flow and water level monitoring plan, limits on impoundment fluctuations at
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23See Settlement Offer Sections 6.1.1, 6.2, 6.3.2, 6.4.1, and 6.4.2.

24See Settlement Offer Sections 7.1, 7.1.1, 7.2, and 7.3, 3.4.2 and 3.4.3.  

the Spier Falls and Sherman Island developments year-round and during walleye
spawning season, installation of pneumatic flashboards on a portion of the dam to
facilitate pond level control, restrictions on replacement of wooden flashboards to protect
walleye spawning, installation of trash rack overlays at Sherman Island in 2006 and Spier
Falls in 2010 to protect against turbine entrainment, downstream passage via
modifications to existing sluiceways, year-round and seasonal minimum flows at
Sherman Island, and improvements to existing recreation facilities at both 
developments. 23  

31. Section 7 contains the provisions specific to Feeder Dam.  These include the flow
and water level monitoring plan, year-round limits on impoundment fluctuations and
more narrow limits during fish spawning season, installation of pneumatic flashboards on
a portion of the dam to facilitate pond level control, restrictions on replacement of
wooden flashboards to protect walleye spawning, installation of trash rack overlays in
2004 to protect against turbine entrainment, downstream passage via modifications to an
existing sluiceway, and base and minimum average daily flows, which are subject to
adjustment for flow augmentation in the Hudson River and for navigation on the
Champlain Canal System.24 

32.  Section 8 contains various provisions relating to advisory councils, environmental
enhancement funds, and reassessment of certain benefits charges paid to the District
pursuant to New York law by entities with lands and facilities downstream.  With one
minor exception, none of these provisions is intended by the parties to be included in the
licenses.

ENVIRONMENTAL IMPACT STATEMENT

33. The EIS on Erie's and the District's license applications, as amended by the
Settlement Offer, includes an examination of water quality, the maintenance of stable
minimum flows, fisheries (including fish passage), vegetation and wildlife, geological
resources, visual resources, cultural resources, aesthetic resources, and recreation.

34. The Settlement Offer will have many beneficial effects.  Water level fluctuations
in Great Sacandaga Lake will be moderated, enhancing conditions for fisheries and
wetlands and reducing the potential for erosion of the shorelines.  The modified releases
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25See EIS Sections V.B.1., V.B.2, and V.B.5.

from Conklingville Dam will have beneficial environmental effects downstream by
allowing for the provision of minimum flows downstream of the Feeder Dam Project and
base flows downstream of the Stewarts Bridge Project to improve water quality and fish
habitat.  Benefits of the Settlement Offer in addition to those related to operation of Great
Sacandaga Lake include measures to protect against turbine entrainment and fish passage
at Stewarts Bridge, Hudson River, and Feeder Dam, and recreational enhancements,
including whitewater releases, access trails, campgrounds, canoe/boat take-outs and put-
ins, and portage trails.25

35. Based on the EIS prepared for all of the license applications, the Commission
concludes that issuance of an original license for the Great Sacandaga Lake Project and
new licenses for the E.J. West, Stewarts Bridge, Hudson Rive, and Feeder Dam Projects,
as conditioned in the individual license orders, will not result in any major, long-term
adverse environmental impacts.

DISCUSSION

The Settlement Generally

36. The Commission concludes that, with minor modifications pursuant to this order
and the individual license orders in this proceeding, the Settlement Offer is fair and
reasonable and in the public interest and is supported by the record of this proceeding. 
As so modified, the Commission accepts the Settlement Offer.  We applaud the efforts of
the parties to reach agreement on the wide range of resource issues presented by the
applications and to recommend to the Commission resolutions of those issues.

37. For the most part, the parties' recommendations are approved.  At the same time,
the Commission must fulfill its jurisdictional responsibilities under the FPA to review the
licensees' undertaking and to enforce compliance with the terms of the licenses and
statutory requirements, and must ensure that the final decision in this proceeding fully
reflects the environmental review process that the Commission conducted after the filing
of the Settlement Offer.  Therefore, the Commission has based special license articles on
the Settlement Offer, which are set forth in the individual license orders for each project
and which present, as clearly as possible, the licensees' obligations during the term of the
licenses.
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26See 18 C.F.R. § 385.603-604. 

27See, e.g., Article 410 of the license for E.J. West Project No. 2318.

2833 U.S.C. § 1341(a)(1).

38. Certain sections of the Settlement Offer set forth undertakings by the parties that
relate primarily to procedures for consultation and dispute resolution among the parties.
Section 2.5, Dispute Resolution, provides for the licensees to report to the Commission
any dispute among the parties to the Settlement Offer regarding its terms or
implementation.  It states further that the report is to identify the subject of the dispute
and the particulars of any attempts by the signatories to resolve it.  If informal dispute
resolution efforts are not successful, the licensee is to petition the Commission for
Alternative Dispute Resolution pursuant to our applicable regulations26 or some other
dispute resolution vehicle agreeable to the parties and the Commission.  This section
binds the licensees not to file an application to amend its license in a manner inconsistent
with the Settlement Offer unless it has first complied with Section 2.5 or Section 2.7.
Section 2.7, License Amendments, establishes prior notice, consultation, evidentiary, and
service requirements for proposed license amendments.

39. It has been the Commission's policy not to incorporate in licenses settlement
provisions involving consultation and dispute resolution procedures among the settling
parties, given the Commission's lack of authority to enforce such provisions against
parties other than the licensee.  However, we recognize that prior consultation and
dispute resolution can significantly reduce the transaction costs of litigating before the
Commission over license disputes.  Therefore, we will, in these and future licenses,
direct licensees to comply with settlement provisions of this kind.27

Water Quality Certification

40. Under Section 401(a)(1) of the Clean Water Act (CWA),28 the Commission may
not issue a license for a hydroelectric project unless the state water quality certifying
agency has issued a water quality certification for the project or has waived certification. 
Section 401(d) of the CWA provides that state certification shall become a condition on
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2933 U.S.C. § 1341(d).

30See American Rivers v. FERC, 229 F.3d 99 (D.C. Cir. 1997).

31See Settlement Offer Sections 5.5.2.2.1,  5.5.2.2.2, and 5.5.2.3.

any federal license or permit that is issued.29  Only a reviewing court can revise or delete
these conditions.30 

41.   NYSDEC issued Section 401 water quality certification for E.J. West, Stewarts
Bridge, Hudson River, and Feeder Dam, subject to certain conditions, on February 5,
2002,  May 25, 2001, February 5, 2002, and February 5, 2002, respectively.  The District
did not directly apply for water quality certification for operation of Conklingville Dam
and Great Sacandaga Lake, but we construe its joinder of Erie's license application to
encompass a request for issuance to it by NYSDEC of water quality certification for the
project dam and reservoir, since the Districts's operation of the dam and reservoir results
in a discharge to the Sacandaga River.  NYSDEC issued certification on February 5,
2002.  The conditions are attached to the individual license orders as Appendix A.

Recreation Facilities

42. The Settlement Offer provides for various recreation facility enhancements at the
Erie Projects.  Most of these facilities are operated and maintained by Erie under its
existing licenses.  The Settlement Offer also provides however for Erie to develop certain
new recreation facilities which are proposed not to be included in the project licenses.
43. Section 5 provides for Erie to construct put-in and take-out facilities in connection
with non-commercial whitewater recreation activities associated with Stewart's Bridge. 
Some of the land on which these facilities would be situated is within the Stewarts
Bridge project boundary.  When construction is completed, the lands and facilities would
be conveyed in fee to the State along with any necessary easements for NYSDEC to
assume all further operation and maintenance responsibilities.  The lands within the
project boundary would at that time be removed from the project boundary.  Erie is also
to continue to operate and maintain existing commercial put-in and take-out areas on
land that it owns outside of the project boundary.31 

44. Section 6, pertaining to the Hudson River Project, provides for Erie to cooperate
with the Town of Queensbury, New York to develop a new boat launch on Erie's
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32For instance, the standard form article applicable to the Stewarts Bridge Project
is  found in Form L-3, "Terms and Conditions of License for Constructed Major Project
Affecting Navigable Waters of the United States," 54 FPC 1817 (October 1975). 
Standard Article 17 of Form L-3 is the reservation of authority for recreation facilities. 
54 FPC at p. 1822.

property on the shoreline of the Sherman Island Development and to lease the necessary
land to the Town.  The boat launch would not  become a project facility.

45. Section 7 calls for Erie to cooperate with the Town of Queensbury and the Feeder
Canal Alliance in the development of certain recreational sites and amenities.  Most of
the affected lands belong to Erie, and some are within the project boundary.  Erie is to
enter into a no fee agreement with Queensbury for the use of Erie lands and maintenance
certain lands and facilities, and to seek an amendment of license to revise the project
boundary to exclude lands occupied by the facilities.

46. The question posed by these provisions is whether the public interest requires any
of these facilities to be retained within the project boundary.  If they are not, there is a
risk that the non-licensees who are intended to operate the facilities will not be able and
willing to properly operate and maintain the facilities during the license term. Were this
to happen, depending on the facts specific to each project, there might no longer be
adequate public access to project lands and waters for recreation.  The facts pertinent to
the Stewarts Bridge, Hudson River, and Feeder Dam Projects in this regard are discussed
in detail in the individual license orders.   The individual orders conclude that with the
existence of other project and non-project recreational facilities, and the Commission's
standard form reservation of authority with respect to recreation facilities,32 the
Commission will be able to ensure that the vitality of the recreational resources are
maintained throughout the lives of the licenses.  Accordingly, these provisions of the
Settlement Offer will be approved, as discussed in the individual license orders. 

Generation at Downstream Hydroelectric Projects

47. Operation of the Great Sacandaga Lake Project and the Erie projects pursuant to
the Settlement Offer will affect generation at several downstream projects on the Hudson
River not covered by the Settlement Offer.  These projects operate in essentially in a run-
of-river mode, so that their generation depends on the magnitude and timing of
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33In descending order, these downstream projects are the 58.9-MW Curtis/Palmer
Falls Project No. 2609, which is above Erie's Hudson River and Feeder Dam Projects,
and the 12.7-MW Glens Falls Project No. 2385, 15.7-MW South Glens Falls Project No.
5461, 44.0-MW Hudson Falls Project No. 5276, 3.5-MW Stillwater Lock and Dam
Project No. 4684, 4.8-MW Fort Miller Project No. 4226, 18.5-MW Mechanicville Upper
Project No. 2934, 4.5-MW Mechanicville Project No. 6032, and 6.0-MW Green Island
Project No. 13 on the Hudson River.  A list in ascending order of all the constructed
projects is found on Table 1 of the EIS, at p. 10.   Figure 1 of the EIS (p. 2) is a map
showing the relative locations of the projects. 

There are also two licensed but unconstructed projects on the Upper Hudson
River, Northumberland Project No. 5461, located in the city of Glens Falls, N.Y., and the
Waterford Project No. 10648, located at Halfmoon, N.Y., both of which are licensed to
AHDC.

34AHDC is the principal owner and operator of Glens Falls, South Glens Falls,
and Hudson Falls these projects via South Glens Falls, L.P. and Northern Electric Co.,
which are owned by AHDC and various partners.

35Curtis/Palmer Falls is licensed to the International Paper Company.  The
remaining downstream projects were not included in the analysis because the analysis
was initially conducted by Erie in the context of settlement discussions.  It is logical to
assume that the downstream unmodeled projects, which are run-of-river, would
experience the same effects as those of the run-of-river modeled projects downstream of
Feeder Dam, i.e., a net increase in generation.   

36See EIS pp. 156-159.

discharges from Great Sacandaga Lake and/or the Erie projects.33  AHDC is the principal
owner and operator of three of these projects; Glens Falls, South Glens Falls, and
Hudson Falls.34  
 
48. The energy effects of project operations under the Settlement Offer on the
uppermost four of these projects, Curtis/Palmer Falls, Glens Falls, South Glens Falls, and
Hudsons Falls, was evaluated in the EIS.35  The analysis shows that over the term of the
new licenses for the District and Erie projects, a net loss of generation of about one-half
percent would be experienced at Curtis/Palmer Falls and net gains of less than two
percent would be experienced at the AHDC projects.36         
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37See Comments of AHDC on draft EIS, filed June 29, 2001, p. 2, and comments
on final EIS filed January 9, 2002, and April 15, 2002.

38See Article 302 of the licenses for the Great Sacandaga Lake, E.J. West,
Stewarts Bridge, Hudson River, and Feeder Dam Projects. 

In this connection, we note that New York's Environmental Conservation Law
authorizes the District to, among other things, recover its costs from beneficiaries of its
operations, i.e., for flood control and low flow augmentation.  The costs of Conklingville
Dam/Great Sacandaga Lake are apportioned among municipalities, operators of
industrial facilities, including hydroelectric projects, and recreation permit holders.  The
apportionment of costs to the operators of industrial facilities is based principally on flow
augmentation.  See www.hrbrrd.com/history.htm.   Our understanding of the District's
cost apportionment process is incomplete, but it appears that that process might be an
appropriate vehicle for the required consultations.    

3916 U.S.C. § 796.

4016 U.S.C. § 808(c).

49. Although the above-mentioned analysis shows that generation at its projects will
increase under project operations based on the Settlement Offer, AHDC requests that the
Great Sacandaga Lake license and all four Erie licenses include an article requiring
monitoring of downstream impacts and compensation to downstream licensed projects
for reductions in generation resulting from the operation of these projects according to
the Settlement Offer and associated licenses.37  Although the record before us indicates
that AHDC's generation is likely to benefit from the new operating regime, we will
include in the District's and Erie's licenses a requirement to consult with AHDC
regarding this matter.38

License Terms

50. Pursuant to FPA Section 6,39 original license terms shall not exceed 50 years from
the date on which the license is issued.  Pursuant to FPA Section 15(c)40 new license
terms shall not be less than 30 years nor more than 50 years.  Our general policy,
applicable to both original and new licenses, is to establish license terms of 30, 40, or 50-
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41Many original licenses are issued for projects at existing dams.  Such licenses
seldom encompass the kind of extensive developmental or environmental investment to  
qualify for a 50-year license. 

42Our policy is to "coordinate the expiration dates of licenses to the maximum
extent possible, to maximize future considerations of cumulative impacts . . . in
contemporaneous proceedings at relicensing."  Policy Statement on Use of Reserved
Authority in Hydropower Licenses to Ameliorate Cumulative Impacts, 59 Fed. Reg.
66,714 (Dec. 28, 1994), FERC Stats. & Regs., Reg. Preambles  ¶ 31,010 at 31,219 (Dec.
14, 1994); 18 C.F.R. § 2.23. 

4316 U.S.C. § 811.

years for projects with little, moderate, or extensive redevelopment, new construction,
new capacity, or environmental mitigation and enhancement measures, respectively.41  

51. The Settlement Offer contemplates 40-year license terms for all five licenses. 
Because the term of the licenses was likely an important element in the negotiations that
led to the Settlement Offer, because the applicants propose moderate environmental
mitigation and enhancement measures, and because it is appropriate for purposes of a
comprehensive cumulative environmental impact analysis when the licenses expire,42 we
will issue licenses for all five projects with terms of 40 years. 

SECTION 18 FISHWAY PRESCRIPTIONS

52. Section 18 of the FPA,43 states that the Commission shall require construction,
maintenance, and operation by a licensee of such fishways as the Secretaries of
Commerce or the Interior may prescribe.  Section 2.3 of the Settlement Offer requests the
Commission to include in the new licenses a reservation of the Secretary of the Interior's 
authority to require the construction, operation, and maintenance of fishways.  Consistent
with Commission practice, an article in each of the licenses includes the requested
reservation.
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4416 U.S.C. § 803(j)(1). 

4516 U.S.C. § 661 et seq.

4616 U.S.C. § 1536(a)(2).  

RECOMMENDATIONS OF FEDERAL AND STATE FISH AND WILDLIFE
AGENCIES

53.  Section 10(j)(1) of the FPA44 requires the Commission, when issuing a license, to
include conditions based on the recommendations of federal and state fish and wildlife
agencies submitted pursuant to the Fish and Wildlife Coordination Act,45 for the
protection and enhancement of fish and wildlife and their habitat affected by the project. 
The recommendations of the fish and wildlife agencies for Erie's and the District's
projects, as reflected in the Settlement Offer, are included in the individual licenses.

THREATENED AND ENDANGERED SPECIES

54. Section 7(a) of the Endangered Species Act (ESA)46 requires federal agencies to
ensure that their actions are not likely to jeopardize the continued existence of federally
listed threatened and endangered species, or result in the destruction or adverse
modification of designated critical habitat.  The Settlement Offer does not discuss
threatened and endangered species.  Issue regarding threatened and endangered species
are considered in the EIS and dealt with in the individual license orders.

SUMMARY OF FINDINGS

55. The EIS includes background information, analysis of impacts, discussion of
enhancement measures, and support for related license articles.  The projects will not
result in any major, long-term adverse environmental impacts.

56. Based on our review of the agency and public comments, and our evaluation of
the environmental and economic effects of the proposed projects and alternatives
pursuant to FPA Section 10(a)(1), we find that the Great Sacandaga Lake, E.J. West,
Stewarts Bridge, Hudson River, and Feeder Dam Projects, with the conditions set forth
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in the individual project license orders, will be best adapted to the comprehensive
development of the Sacandaga and upper Hudson Rivers for beneficial public uses.

The Commission orders:

The Offer of Settlement filed on April 12, 2000, as modified on July 30, 2001 in
these proceedings is hereby approved.

By the Commission.

( S E A L )

                                      Linwood A. Watson, Jr.,
                                             Deputy Secretary.


